
STATE OF NEId YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Sam's  L imous ine  Serv ice ,  Inc .

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Article 28 & 29 0f the Tax Law

for  the  Per iod  3 /7172-5 /37175.

AFI'IDAVIT OT' MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

14th day of November, 19B0, he served the within notice of Determination by nail

upon Sam's Limousine Service, Inc.,  the pet i t ioner in the within proceeding, by

enclosing a tnfe copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Sam I s Lf-mousine Service, Inc .
c/o .Sam] Domenico
170 Nastsau Drive
Alber tsbn,  NY LL507

and by deposit{-ag same enclosed in a postpaid

(post off ice of off icial depository) under the

United States Postal Service within the State

is  the last address of the

Sworn to

14th day

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein
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o f

Sam's Lihousine Service, Inc.

for Redeterminaltion of a Deficiency or a Revision

of a Determina

Sales & Use Ta

under Article

for the Period

on or a Refund of

29  o f the Tax

72-5 31 t75 .

State of New Ydrk

County of Albariy

Jay Vrede$burg, being duly sworn, deposes and says that he is an employee

of the Departn(nt of Taxation and Finance, over 18 years of age, and that on the

14th day of Norfember, 1980, he served the within notice of Determination by nail

upon the reptesentative of the petitioner in the witbin proceeding, by

enclosiag a tnfe copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Mr.
Morris Eackowitz & Milton E. Jacobowitz
1618 Cehtral Ave.
Far Rockaway, NY 11691

and by tlepositfng same enclosed in a postpaid properly addressed wrapper in a

(post office of official depository) r'nder the exclusive care and custody of the

United States Postal- Service within the State of New York.

That depofent further says that the said addressee is the representative of

the petitioner herein and that the address set forth on said wrapper is tbe laet

known address pf the representative of the t ioner.

Sworn to beforp me this

AITIDAVIT OF I{AILING



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 122?7

November 14, 1980

Sam's Limousi[e Servlce, Inc.
c/o San Domenico
170 Nassau Drive
Albertson, NYi 11507

Gentlemen:

Very truly yours,

STATE TN( COUIIISSION

cc: Pet i t io{errs Representat ive
Morr is fachowj. tz & Mi l ton E.
1.618 CeUtraL Ave.
Far Rocfraway, NY 11691
Taxing $ureau' s Representati

Jacobowitz

ve

Please take $otice of the Determination of the State Tax Comiseion enclosed
herewith. l

You have now exhausted your right of revielr at the adninistrative level.
Pursuant to fection(s) 1138 & 1243 of the Tax traw, any proceeding in court to
review an adferse decision by the State Tax Commission can only be instituted
under Articl$ 78 of the Civil Practice Laws and Rules, and nust be comenced
in the Suprelne Court of the State of New York, Albany County, within 4 nonths
fron the datd of this notice.

Inguiries co[cerning the computation of tax due or refnnd allowed in
accordance wifth this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
A lbany ,  New Yonk 1??27
Phone # (518) 457-6240
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STATE TAX ISSION

SA}I

for Revision
of  Sa les  and
29 of the Ta
through May

he Matter of the Appl icat ion

o f

s r,IM0usrNE SERVTCE, rNC.

iof  a Determinat ion or for
Use Taxes under Art ic les

fn

Appl ic t r t t Sam's  l imous ine  Serv ice ,  Inc . ,  c /o  Sam Domenico ,  170 Nassau

Dr ive ,  A lber

DETERMINATION

Refund
28 and

1 ,  7 9 7 2

f i led  an  app l ica t ion  fo r  rev is ion  o f  a

and use taxes under Art ic les 28 and 29 of

1972 through May 31, 1975 (Fi le No.

determinat io

the Tax law

New York 11507,

for  re fund of  sa les

the  per iod  March  1 ,

s o n ,

o r

fo r

1 1 1 8 8 ) .

Zackowitz,  Pf and Mil ton E. JacobowiLz, Esq. The Audit  Divis ion appeared by

Peter  Cro t ty l  E"q .  (Samuel  Freund,  Esq. ,  o f  counse l )

ISSUES

ther the results of a Sales Tax Bureau audit  ref lected the

proper  sa les  and use tax  l iab i l i t y  o f  app l i can t .

I I . ther  app l i can t ,  Sam's  L imous ine  Serv ice ,  Inc . , is an omnibus

g a s o l i n e ,  o i l ,corpora t ion  hoL sub jec t  to  sares  tax  on  purchases  o f  veh ic les ,

par ts  and re fa i rs  to  veh ic les  u t i l i zed  in  i t s  bus iness .

Law for the Period March
1 ,  1 9 7 5 .
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F]ND]NGS OF FACT

1.  App l ican t ,  Sam's  L imous ine  Serv ice ,  Inc . ,  o f  84-23  Rockaway Bou levard ,

0zone Park, New York, New York 11416, f i led sales tax returns for the period

March  1 ,  1972 th rough May 31 ,  1974.  App l ican t rs  sa les  tax  re tu rn  fo r  the

quar te r  ended May 31 ,1972 was rece ived by  the  Sa les  Tax  Bureau (Mineo la  D.0 . )

on September 28, 1972. The sales tax return for the quarter ended August 31,

1972 was rece ived by  the  sares  Tax  Bureau on  oc tober  6 ,  1972.

2. During the period in issue appl icant operated three-seven (7) passenger

l imous ines  and one- f i f teen  (15)  passenger  min ibus .  0n  March  14 ,  7959,  the

State of New York Publ ic Service Commission granted appl icant,  Sam's l imousine

Serv ice ,  Inc . ,  a  permi t  as  a  cont rac t  car r ie r  o f  passengers ,  by  motor  veh ic le ,

for the transport .at ion of :

(a )  Passengers  on  a  door - to -door ,  non-schedu led ,  ind iv idua l  fa re  bas is

between Kings county, on the one hand, and, on the other,  arr  points

in the Towns of Thompson, Bethel,  Fal lsburg and l iberty.

(b )  Passengers  on  an  ind iv idua l  fa re  bas is  be tween a  (spec i f ied)

sect ion of Kings county, on the one hand, and, on the other,  Aqueduct

and Jamaica Racetrack, Belmont Park Racetrack, Roosevelt  Raceway and

Yonkers Raceway.

On occasion, appl icant also hired out the vehicles for weddings for

wh ich  i t  co l lec ted  sa les  tax .

3 .  0n  September  30 ,  1975,  the  Sa1es Tax  Bureau issued a  Not ice  o f

Determinat ion and Demand for Payment of Sales and Use Taxes Due (est imated

assessment )  aga ins t  app l i can t ,  Sam's  L imous ine  Serv ice ,  Inc . ,  and Sam Domin ico ,

ind iv idua l l y  as  an  o f f i cer ,  fo r  the  per iod  March  1 ,  1972 th rough May 31 ,  L975,

f o r  s a l e s  t a x e s  d u e  o f  $ 8 , 1 2 8 . 7 1 ,  p l u s  p e n a l t y  a n d  i n t e r e s t  o f  $ 2 1 5 9 0 . 7 0 ,  f o r
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a  to ta l  o f  $10,719.41 .  The Sa les  Tax  Bureau issued the  es t imated  assessment

because appl icant fai led to make i ts books and records avai lable for audit .

The SaIes Tax Bureau disal lowed al l  nontaxable sales reported by appl icant for

the period rarch 1, 7972 through Novenber 30, 7973 ($51,628.00),  plus i t

es t imated  taxab le  sa les  o f  $10,000.00  per  quar te r  fo r  the  per iod  December  1 ,

1973 th rough May 31 ,  1975.

4. The Sales Tax Bureau did not obtain

o f  l im i ta t ion  fo r  assessment  o f  sa les  and use

of the Tax Law.

a consent extending the period

taxes under Art ic les 28 and 29

5. Appl icant subsequent ly submitted i ts books and records for audit .

The Sales Tax Bureau compared appl icantrs bank deposits for the calendar year

1974 w i th  i t s  g ross  sa les  repor ted  on  i t s  U.S.  Corpora t ion  Income Tax  Return

(Form 1120)  fo r  7974.  The bank  depos i ts  fo r  sa id  year  were  g11,545.08  h igher

than the sales reported on Form II20, result ing in a 41.46 percent under-report ing

margin of error.  The Sales Tax Bureau appl ied this margin of error to gross

sa l -es  repor ted  and ar r i ved  a t  ad jus ted  gross  sa les  o f  $133,370.00 .  I t  es t imated

taxab le  sa les  to  be  50  percent  ($66,685.00)  and a f te r  the  a l lowance fo r  t .axab le

sa les  repor ted ,  the  add i t iona l  taxab le  sa les  were  $62,223.00 .  The Sa les  Tax

Bureau also determined that,  for the audit  per iod, appl icant did not pay sales

t .ax  on  purchase expenses  o f  $33 1379.00  fo r :

( a )  r e p a i r s  a n d  m i s c e l l a n e o u s  e x p e n s e s  f o r  v e h i c l e s  ( $ 1 2 , 0 9 1 . 0 0 ) ,

and

(b) purchases of gas and oi l  in bulk quant i t ies from major oi1

c o m p a n i e s  w h i c h  i t  s t o r e d  o n  p r e m i s e s  ( $ 2 1 r 2 8 8 . 0 0 ) .

Based on this audit ,  the Sales Tax Bureau reconmended that the Not ice of

Determinat ion and Demand for Payment,  issued September 30, 1975, for the
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per iod  March  1 ,  1972 th rough May 31 ,  1975,  be

(a)  add i t iona l  taxab le  sa les

(b) purchases subject to use tax

(c )  to ta l  add i t iona l  sa les  and use
taxes due

6.  App l ican t  d id  no t  pay  sa les

misce l laneous expenses ,  gaso l ine  and

items used i t .  i ts l imousine service.

7. Appl icant contended that i t

sub jec t  to  sa les  or  use  taxes .

rev ised as fo l lows:

$  62 ,223 .00

33 ,379 .  oo

6 ,959 .92

tax to  i ts  suppl iers  for  repai rs ,

oi l  nor did i t  report a use tax on such

is  an omnibus corporat ion which is not

CONCIUSIONS OF TAI.I

A. That the sales tax guarter ended May 31 ,  1972, \ , i ras beyond the statute

of l imitat ions in accordance with the meaning and intent of  sect ion 1747 (b) of

the Tax Law and is to be deleted from the Not ice of Determinat ion and Demand

for Payment issued against appl icant on September 30, 1975.

B.  That  app l i can t ,  sam's  r , imous ine  serv ice ,  rnc . ,  p rov ided a  t rans-

portat ion service, the receipts from which are not subject to the imposit ion

of sales tax within the meaning and intent of  sect ion 1105 of the Tax Law.

That appl icant has properly col lected the sales tax on those occasions where

i t  hired out i ts vehicles for weddings. That the addit ional taxable sales

computed by the Sales Tax Bureau const i tute receipts from a Lransportat ion

service, and accordingly,  the sales tax computed thereon is cancel led.

C. That appl icant has not shown that i t  is an "omnibus carr ier" pursuant

to 20 NYCRR 525.9; that 20 NYCRR s25.9(a)(2) def ines "onnibus" as a moror

vehicle with a seat ing capacity of more than seven (7) passengers used for the

transportat ion of passengers for hire.  Appl icant did have one such vehicle,
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but the other vehicles had only seven passenger capacit ies and appl icant has

not substant iated what percentage of income was derived from said omnibus.

That ,  accord ing ly ,  app l i can t  i s  sub jec t  to  use  tax  on  a l l  expenses  re la ted  to

i ts  veh ic les .

D.  That  the  app l ica t ion  o f  Sam's  l inous ine  Serv ice ,  Inc .  i s  g ran ted  to

the extent pursuant to Conclusions of Law t 'A" and "Bt 'supra. That the Audit

Divis ion is hereby directed to modify accordingly the Not ice of Determinat ion

and Demand for Payment.  of  Sales and Use Taxes Due issued September 30 ,  1975;

and that,  except as so granted, the appl icat ion is in al l  other respects

denied.

DATED: Albany, New York

NOv 1 4 1980

TAX COMMISSION

COMMISSIOMR


